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BellSouth Telecommunications, Inc. (“BellSouth”),

respectfully submits the following memorandum in reply to the
motion filed by AT&T Communications of the Southern States, Inc.
(“AT&T”) requesting the Public Service Commission of South
Carolina (“Commission”) to strike certain portions of the
testimony of Alphonso J. Varner, pre-filed on Dbehalf of
BellSouth. As set forth more fully below, the Commission should
deny AT&T’s motion.

1. BellSouth is currently operating under an alternative
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form of regulation pursuant to S.C. Code Ann. § 58-9-576 (Supp.
1999) (“Section 576”). Subsection (B) (5) of Section 576 requires
the Commission to adopt certain guidelines applicable to a local
exchange carrier (“LEC”) which elects to be regulated under
Section 576. As required by the Commission, BellSouth filed

proposed guidelines on November 12, 1999. The Commission
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established this docket to review BellSouth’s proposed

guidelines.
2. In support of its proposed guidelines, BellSouth filed
the direct testimony of Alphonso J. Varner. Mr. Varner has an

extensive regulatory background and has testified before the
Commission on numerous occasions. Mr. Varner’s testimony is
straightforward. He explains BellSouth’s proposed guidelines and
discusses how the guidelines comply with Subsection (B) (5) of
Section 576. In response to the testimonhy filed by c¢ertain
intervernors, BellSouth also filed the rebuttal téstimony of Mr.
Varner. Mr. Varner’ rebuttal testimony is responsive to issues
and assertions raised by other parties &6f record.

3. Citing Rules 701 and 702 of the South Carolina Rules of
Evidence, AT&T has moved to strike a substantial portion of Mr.
Varner’s direct testimony on the grounds that his testimony
constitutes afn impermissible “opinion on the ultimate issue for
Commission decision, i.e. statutory interpretation.” (Motion to
Strike, 1 2). AT&T has also moved to strike a portion of Mr.
Varner’s rebuttal testimony on the grounds that such testimony
constitutes improper “legal opinions expressed by Mr. Varner, as
to which he is not qualified to testify.” (Motion to Strike, 1
6). Based on Rule 704 of the South Carolina Rule of Evidence,
South Carolina case law, and this Commission’s role to hear all

relevant evidernice, AT&T’s motion should be denied.
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4. Rule 704 of the South Carolina Rules of Evidence states
that “[t]estimony in the form of an opinion or inference
otherwise admissible is noet objectionable because it embraces an
ultimate issué to be decided by the trier of fact.” Accordingly,
as an initial matter, AT&T motion should be denied because Mr.
Varner’'s testimony is plainly admissible under Rule 704.

5. Without any detailed explanation, AT&T asserts that
portions of Mr. Varner’s testimony should be excluded as
impermissible legal opinions under Rules 701 and 702 of the South
Carolina Rules of Evidence. This assertion is contrary to Mr.
Varner’s direct testimony in which he clearly Stated that he 1is
“not a lawyer and cannot  provide a definitive legal
interpretatien of what is required by the statute.” (Varner
Direct Testimony, p. 3). Mr. Varner provides background and
context, as well as a discussion of the matters the Commission
must consider in order to rule in this docket. As AT&T is well
aware, Mr. Varner has years of regulatory experience and has
testified before this Commission on many occasions. Mr. Varner’s
testimony is relevant, helpful to a clear understanding of his
testimony, and permissible under Article VII of the South
Carolina Rules of Evidence and the applicable Commission rules
regarding the admissibility of evidence. 26 S.C.Code Ann.Regs.
103-870 (A) .

6. AT&T asserts that the "“S.C. Rules (Evidence) 701 and

702 emphasize that lay persons may not give expert opinions.”
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(Motion to Strike, ¥ 3). This assertion is inconsistent with the
language of Rules 701 and 702. Taken to its logical conclusion,
AT&T’s intérpretation of the Rules of Evidence would lead to the
illogical result that only lawyers would be competent to testify
as matters such as the issues presently before the Commission.
Such an interpretation would lead to an absurd result that only
lawyers could testify on such matters which would moot this
Commission’s dual role as finder of fact and ruler of law.
Additionally, such a ruling would require the Commission to
strike substantial portions of the testimony £filed by the
intervernors in this docket, including substantial portions of
the testimony filed by MCIWorlidCom, Inc., Trivergent
Communications, and the South Caroclina Public Communications
Association. It should be noted that AT&T has failed to move to
strike the testimony of any other party in this docket who
sponsored opinions similar to Varner’s testimony.

7. At most, AT&T’s motion attacks the weight to be given
to BellSouth’s testimony. It is respectfully submitted that the
Commission will be able to judge the credibility of any witness’s
testimony, and to afford such testimony whatever weight the
Commission deems appropriate. Consistent with this Commission’s
precedent set forth in Docket No. 1999-033-C, the Commission
should deny AT&T’s motion and permit the inclusion of all
relevant testimony. See Order No. 1999-665, dated September 21,

1999 (denying motion to strike testimony based on the assertion
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that such testimony constituted improper legal opinions). As the
Commission noted in Order No. 1999-665:

We also note that, under our ruling, the
Commission will be able to judge the credibility of the
evidence, and afford it whatever weight we deem
appropriate. We have the right to believe it in its
entirety, believe poértions of 1it, or reject it
completely. Weé believe that this is thé best approach
under the circumstances of this case. Therefore, the
Moétion to Strike is denied.

Id. at 3. A similar result should be reached in this

8. “A motion €o strike is addressed to the sound
discretion of the trial court; its decisien will not be reversed

absent a showing of abuse of discretion.” Williams wv. South

Carolina National Bank, 326 S.E.2d 187, 188 (S.C. Ct. App. 1985),

citing, ?gtarq V. Turner, 2543 S.E.2d 800 (S.C. 1979). As
stated above, the purpose of this docket is for this Commission
to adopt certain guidélines for BellSouth pursuant to S.C. Code
Ann. § 58-9-576(B) (5). Accordingly, the Commission has an
obligation to consider -all properly pre-filed testimony which
discusses BellSouth’s proposed guidelines and which addresses
whether such guidelines meet the requirements of Subsection
(B) (5) of Section 576. To sttrike such relevant testimony would
be tantamount to an abuse of discretion.

9. By its nature, rebuttal testimony is responsive to
testimony filed by other parties. In addition to reasons set

forth above for denying AT&T’s motion, to strike certain portions
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of BellSouth’s rebuttal testimony denies BellSouth a full and
fair opportunity to address issues raiséd by other parties and is
tantamount to a denial of due process.

WHEREFORE, for the reasons stated above, it is respectfully
submitted that thé Commission should deny AT&T’s motion to
strike.

Respectfully submitted,

() Widsond

Caroline N. Watson'

Robert A. Culpepper

BellSouth Telecommunications, Inc.
Suite 821 - 1600 Hampton Street
Columbia, South Carolina 29201
(803)748-8700

R. Douglas Lackey

A. Langley Kitchings

BellSouth Telecommunications, Inc.
Suite 4200 - BellSouth Center

675 West Peachtree Street, N.E.
Atlanta, Georgia 30375
(404)335-0747

William F. Austin

Austin, Lewis & Rogers

P. O. Box 11716

Columbia, South Carolina 29211
(803)256-4000
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STATE OF SOUTH CAROLINA ) )
) CERTIFICATE OF SERVICE
COUNTY OF RICHLAND e )

The undersigned, Nyla M. Laney, hereby certifies
that she is employed by the Legal Départment for BellSouth
Telecommunications, Inc. ("BellSouth") and that she has
caused BellSouth’s Response to AT&T’s Motion to Strike to be
served via facsimile, hand delivery and/or by placing such
in the care and custody of the United States Postal Service,
with first-class postage affixed thereto and addressed to

the following this March 13, 2000:

F. David Butler, Esquire
General Counsel

S. C. Public Service Commission
Post Office Box 11649

Columbia, South Carolina 29211
(PSC)

(Hand Delivery)

John J. Pringle, Jr., Esquire

Beach Law Firm, P.A.

1321 Lady Street, Suite 310

Post Office Box 11547

Columbia, South Carolina 29211-1547
(TriVergent)

(Hand Delivery)

John F. Beach, Esquire

Beach Law Firm, P.A.

1321 Lady Street, Suite 310

Post Office Box 11547

Columbia, South Carolina 29211-1547
(SCPCA)

(Hand Delivery)
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Terrance A. Spann

Attorney, Regulatory Law Office
U.S. Army Legal Services Agency
Départment of the Army

JALS-RL

901 N. Stuart Street, Suite 700
Arlington, VA 22203-1837

(DOD)

(U.S. Mail and via facsimile)

Francis P. Mood, Esquire

Steve A. Matthews, Esquire
Sinkler & Boyd, P.A.

1426 Main Street

12 Floor

Post Office Box 11889
Columbia, South Carolina 29211
(AT&T)

(Hand Delivery)

Elliott F. Elam, Jr.

Department of Consumer Affairs

3600 Forest Drive

Post Office Box 5757

Columbia, South Carolina 29250-5757
(Consumer Advocate)

(Hand Delivery)

Darra W. Cothran, Esquire
Woodward, Cothran & Herndon
1200 Main Street

Post Office Box 12399
Columbia, South Carolina 29211
(MCI WorldCom)

(Hand Delivery)

Marsha A. Ward

Kennard B. Woods

MCI Worldcom, Inc.

Law and Public Rolicy

6 Concourse Parkway, Suite 3200
Atlanta, Georgia 30328

(MCTI WorldCom)

(U.S. Mail)
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Frank R. Ellerbe, III, Esquire
Bonnie D. Shealy, Esquire
Robinson, McFadden & Moore, P.C.
1901 Main Street, Suite 1500
Post Office Box 944

Columbia, South Carolina 29202
(SECGA)

(Hand Delivery)
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